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Alexander and W, C. Rome now shewed cause. Supposirig that the case 
had not been heard, the mag~s t r~ tea  mere not bound to proceed when there was 
~easoriable fear of an actiou, and 110 indeinriily was offered ; Rea: v. of re^^^^(^). 
The Act 5 a. 4, e. 83, S. 3, does not im~erativefy require justices to  proceed 011 a 
c o ~ p ~ ~ i N t  of this kitrd ; the words are, ‘‘ It shall be lawful for sny justice of the peace 
to commit such offender.’’ [Lord ~ e n m a r 1  C.J. %‘be justices here hsd begun to hear the 
compl~int  ; were riot they bound to hear all ?] They exercised a discretiot~, which they 
had a right to use. [Lord Denmatr 
C.J. Then they stopped the party agairist whom they decided.] The receipts were 
iiot denied : theri i t  appeared that there was it disputed marriage, which the parties 
might try in the Ecclesiastical Conrt. [Coler~r~ge J. What remedy could the overseers 
have in the Ecclesiast~cal Court?] Iri Re% v. The ~~~~~~~~~ G! ~~~~~~r~~ (4 B, St Ald. 
86), where the sessioits, 011 the trial. of a11 appeaf, refused to heer the res~~5ridetits’ 
witnesses, this ~ o u r t  would not graot a m a r i d a ~ u s  to eriter conti~iuat~ces slid rehear 
the sppeal. 

It i s  quite clear that 
the justices have dotte wrong. They exercised their discretion in  d e ~ ~ i ~ i ~ ~ g  a t  first to 
hear the c u e  ; thari they were riot right in  refusing to hear the whole of the evideKice 
offered, 

Arid they have, virtually, heard the complaint, 

Cressweli, coritr&, was stopped by the Court. 
[6Q8’J Lord Detitnan C.J. That was a very differet~t case. 

The rule must be absolate. 
L~ttledale, ~ i l I ~ a m s ,  and ~ o l e r i ~ ? g e ,  Js, coricurred. 
Rule absolute. 

TEE Krao u g u ~ ~ ~ ~  THE ~ A R ~ ~ ~ s  OF ~ ~ ~ V N S ~ I R E ,  1836. Justices irt Petty Session 
havirtg made art order for s toppi i i~  a h i ~ h w a y  under a local Act givirtg ati appeal, 
arid the time for appeal havirig elapsed, it c a ~ ~ ~ i o t  he coi;ter~de~, or1 a p ~ o s e ~ ( ~ t ~ o i ~  
for obstructing such way, that the order was had becausa the justices were iiot 
properly s u ~ ~ ~ ~ o r i e ~  to the Petty Session. Utrder stat. 55 (3. 3, c. 68, s, ‘3, 
e r ~ a c t ~ n ~  that I‘ when i t  shall appear, upon the view of any two or more ” justices, 
tha t  a ~ i ~ h w a y  i s  Lir~I~~cessar~ ,  the same may be StQp~ed by order of suah 
justices, the order is not valid if  it state orily that the justices, havirig viewed 
the public roads within the parish, &c. (in which the road lies), arid Beitig s a t i s ~ e ~ ~  
that certain roads after me~ i t~o~ ied  are i~ririecess~ry, do order the same to he stoppcld 
up: arid bhe objection may be taken on such prosecution, and at such t h e ,  as 
above. By a local Iriclosure Act, i ~ i c o r p o r a t ~ ~ ~ g  {so far as its p~ovisiot~s weve riot 
repugnant) the General Iriclosure Act, 41 (3. 3, sess. 2, c. 109, it was eiiacted that 

~ i ~ ~ s b a c ~ d  of the said Sarah Newmaxi ~ o w m a n ,  atid alleged that they were never 
married j tbrtt the magistrates by the advice of their clerk tht?reupoii refused ta eriter 
~ipori the oase, or flllorv arty evid~rice to be eei/ed to prove the z n ~ r r i ~ ~ e ,  s t a t i n ~  that 
i t  was ~iecessary in the first $ace to establish the marriage i i i  the ~ c c ~ e s ~ a s t ~ e ~ ~  
Court. That this de~onerIt was   re pared to have proved the said t t ~ ~ ~ r r ~ a ~ e , ~ ’  &e. 
‘6 That  this ~ e p o t ~ E ~ t t  i ~ ~ ~ o r ~ e t ~  the m ~ g i s t r a t e ~  that  he was ~ ~ r e p ~ ~ e [ ~  with such 
testimony if they WOOW allow it to be heard; bat they ~ o s i ~ ~ v ~ I y  refused, for the 
reason before stated, riamelg, that  it was ~~ecessary, before such aI j~l ics t iot~ could be 
made, to establish the marriage i s  the Eceiesi~stica~ Court.” The clerk to the magis- 
trates stated in  his a ~ d a v i t ,  that Mr. Saul, the attor~iey for ~ e t h e ~ a l ,  ‘* pro~osed to  
call the said Sarah Newman Ashbeid~e to prove the marriage, but did rtot deriy the 
fact of the said receipts havitig beer1 giveri, or of the said order of bastarcIy having 
heen made, whereupon the magistrates, Thomas Atkinsori arid Johti Kriubley Wilsori, 
Esquires, under the advice of deporieiit, refused to receive such evidetice, corisideririg 
it a matter of too great i~portaikce to try i t t ~ i r e c t l ~  the validity of a marriage which 
was alleged to  have taken pIace out of England, and which they thought ought more 
properly to be ~ r o u g h t  before a11 ~ c c l e ~ ~ a s t i e a i  Court than to be decided by magis- 
trates at a Petty Sessions.” s e  added his opinion, that t h e  advice he had giver) was 
proper, “and that, if the said m ~ ~ g ~ s t r a t e s  heard the e v ~ ~ e r ~ c e  ~ ~ o p o s e d  to be o@erect 
by the said George Saul, they must still decline making any order upori the s ~ i m ~ o ~ i ~ ,  
011 the ground of the doubtful nature of the question as to the yalid~ty of the ~ a r r j a ~ e ,  
and the cQnsequent risk to which the m ~ g ~ s t r a t e s  would be exposed by rimon 
thereof. I’ 

S. C., as l l ex  v. I’he ~ ~ ~ s ~ ~ ~ s  of ~ o ? ~ e ~ s ~ ~ s ~ ~ r ~ ,  1 Harr. 8 Woll. 82. (a) 2 A, & E. 632. 
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certain commissioners might set out and appoint highways over the lands to be 
divided, &e., within the parish of E., or over any of the old inclosed lands in the 
parish; arid divert or stop up any of the present public or private carriage-roads, 
highways, or footpaths in the parish, observing certain conditions ; and tbat a11 
ways and paths in the parish riot so set oat  or continned should be stopped up 
and extinguished, and deemed part of the Iatids to be divided, $0.: provided 
that no roads through any old inclosures of the pdrish should be stopped up, 
diverted, or altered, without a11 order of two justices. A road, A, through old 
inclosures in the above parish, opened into the waste, and, a t  such opetiing, joined 
atiother road, B, which formed a continuation of A, and rail entirelg over waste 
land. Road B was riot Bet 
out or continued by the commissioIiers : Held, tbat this omission did not extinguish 
road A a i d  sreate il coriseqiieiit stoppage of road 13; but, on the contrary, that 
A. ~em~ir t i t ig  open for want of an order of justices, as a cot ise~i~e~ice,  B remaiiie~ 
open also. Qumre, if a road long used as a thoroughfare by the public he l aw€u l l~  
stopped a t  one end, whether the right of way over the remainder be gone. Per 
Patteson J., it is not. 

No valid order was obtained for stopping road A. 

[S. C. 6 N. & M. 92; 1 H. Sr. W. 6 7 3 ;  5 L. J. N. C. 72. 
Bailey Y. ~ ~ ~ ~ z ~ e ~ o ~ ,  1876, 1 C. P. D. 332.1 

Referred to, 

Indictment for obstructing and keepirrg obstrncted divers horse arid carriage ways, 
pack and prime ways, arid footpaths i n  the parish of Easthampsteacl, Berks. Plea, 
nob guilty. By order of [699] Parke J.(u) the prosecutor delivered particulars of the 
ways in question, which were nine i n  number : seven described generally as highways, 
and two described as footways. On the trial before Parke J. a t  the Berkshire 
Spring Assizes, 1834, the followitig facts appeared. All the ways were aricierit 
public ways. 

H i ~ ~ w a y  No. 1 (Borid’s Lane), passed t h r o i ~ g ~  old iticlosures, and opened itito 
land which, at the time of making the award a~t~r-meIit~orted, was part of the waste 
lands in the parish and manor of Eastban~~)stea(~.  

Highways 2 and 3, and 4, were cotititiuatiaris of Bond‘s Lane, passitig over lands 
that were waste at the time tast-mentioned. (Highway 3 diverged frotit highway 2 : 
Bond’s Lane branched into highways 2 and 4.) 

Highways 5 and 6, the latter being a cotititi~~:~tiori E7001 of 5, passed over latids 
that were waste a t  the time last-metitioried ; these highways branched from ~iigh~vay 7 ,  
and form a continuation of Hatch’s Lane, which was a road passing through old 
inclosures, and not now in question. 

Highway 7 passed out of Hatch’s Lane, through old inclosures, and formed a 
continuation of Hatch’s Lane to the northward ; branchiug, to the westward, into 
highway 5 .  

(a )  The order was as follows:- 
“ The King OB the prosecL~tioti of ~ i l l ~ a r n  ~ a k e ~ ) e a ~ e ,  against the MaI~ciui~ of 

Downshire, 
c c  Upon hearing Mr. Mascall, of oounsel for the prosecutor, and Mr, Richards, of 

counsel for the defendant, I do order that, upon production of an atfidavit by Mr. 
Handley ” (the defendarit’s attorney), ‘I that on reading the indictment he is unabIe to 
uIiderst&nd all the precise tracks indicted, the attorney or agent for the prosecutor 
shalt, at the costa of the prosecL~tor, within one week after the delivery of a copy of 
Mr. Handley’s aadavi t  to Mr. Jeyes ” (the attorney for the prosecution), “deliver 
to the defeudant’s attorney a particular, in writing, of the several highways, pack, 
and prime ways, and footways, for the obatruction of which the bill of indictment 
has been preferred &rid F O L I I I ~  ; and that the prosecutor shall be precluded, at the 
trial of the ~r i~ictment ,  from giving evidence respecting any other highways, pack 
and prime ways, and foot~~ays ,  than  those named in the particular. The  rosecu cut or^ with 
his a t t o r ~ e y  and one  surveyor^ to be a t  liberty to go oti the premises on some oiie 
day, having given the defendant or his attorney two days’ previous notice of the time 
at which they will  attend, a i d  doing no uti~ecessary damage to the premises. Dated 
the 30th day of January 1834. J. YARKE.” 

See Rez v. ~~1~~~~~~~ 3 I). c!L E. 816, 
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sriy of the old inclosures within the said parish, shall be stopped up, diverted, turned, 
or in any other way altered, withorit an order for that purpose, under the hands and 
seals of two of His Majesty’s justices of the peace for the said county of Berks, not 
iriterested in the repair of such roads, i n  the nia~~rier arid subject to  appeal, arid g~ving  
such notice as is directed by art Act passed,” c!c., 55 G. 3, e. 68. 

Tho commissioners set out a number of public carriage roads or highways, and 
likewise certain private roads, which were drawn out 0x1 a map, and the map, after 
notice given and a meeting held according to the Act, was duly confirmed. Among 
the roads marked as private was Borid’s Lane road, described by the commissioners 
as a “private occupation road or driftway of the width of twenty-five feet,” except 
where it passed through old inclosures, ieading from oiie tu attother of the public 
carriage ways newly set out as above stated, Par t  of this road was comprised in  
highway No. 1 (Botid’s Lam), and part in highway No. 4, above described as a contiima- 
tiou of Bond’g Lane over the waste. Three other roads (East H~~mpstead Park Road, 
East  amps stead Park Lane Road, arid ~eriiiirig’s Hill Larie Road) were sat out i t t  like 
mantier as private, and these were comprised in highway No. 7, above described. 
Highways 2, 3, 5, and 6, and footways, 1 arid 2, were tiot set out. 
[7M] For the purpose of s t o ~ p ~ i ~ g  certaii~ of the above ways which passed t ~ ~ r o u g ~  

old iriclosures (according to the proviso in sect. 18 of the local Act), three justices, 
a t  a Petty Sessiori holden March 23cl, 1887, made the following order :---“Easth~rnp- 
stead IIiclosure. We ~ u g ~ s t u s  Schtitz Esquire, Thomas Garth Esquire, arid the 
h v e r e u d  Heury Ellis St. Johti, clerk, three of His Majesty’s justices,” &c., “ At il 
Special Session held by 11s at,’’ &c. 011 this 23d day of March 1827, i n  pursuaitce 
of the authority vested i n  us in aiid by ati Act,” &e. (recitiiig the local Act 1 & 2 a. 4, 
C. 32, and statutes 41 G. 3, seas. 2, c, 109, and 55 G, 3,  e. 68) ; “ or ariy of them, 
having pa r t i c~~ar ly  viewed the public roads and footway within the said mattor 
atid parish of Easthampstead hereiriafter particularly described ; atid we not being 
lute rest^ i n  the repair of the said roads arid f~otway,  arid being satisfied that the 
highways, bridleways, and f o o t ~ ~ a ~ s  i ~ i t e ~ i d e ~ ~  to remain arid be the public highways, 
bri~ieways, and footways in  future withiri the said parish are contiuued, or have been 
Se& out and properly formed arid made safe arid coriverriei~t, accordkg to the pro- 
visions and (iirectiotIs of the  said first me~itioned Act, atid that  the roads arid foot- 
ways hereinafter described are utiiiecessa~.~ to be continued, do order that the same 
pubIic roads and footways be stopped up and extinguished, that is to  say,” East- 
 amps stead Park Eoad, leading, Bc. (descr ibir~~ its ~ i r e c t i o i ~  and termiri~ as the com- 
missioriers had stated them in  setting out this road as above meritioiied ; p. 703) ; 
Easthampstead Park L a m  Road (describing it i n  like maritier) ; Jeiiriirig’s Hill Lane 
Road (deseribirrg i t  i n  like manner) : footway, &e. (describing its course and [706] 
termitii). ‘‘ So that the same roads arid footway may he divided and allotted pursuant 
to the directioris of the said first mentio~~ed Act of Parl~amerit. 

The roads were No. I of the ~ighways,  aud the footway No. 2, of the foot ways^ 
in que~tion OIL this itIdictmetit. Oiie of the ma~istr&tes si~mmofled to the Petty 
Session was not eerved with the summons till March 20th. The orcler was cotifirmed, 
without appeal, at the Quarter Sessions, holden April 24th. 

The commissioriers executed their award, August lst, 1827, s p e c i f y ~ ~ 1 ~  therein the 
several public carriage roads or highways arid private roads set out arid ~~escr ibed by 
the said comniissioners as above mentioned. Arid, after referring to two orders of 
justices, made in 1825 {of no importar~ce bare), the award proceeded as follows : - 
“ And wherea8, in further pursuance and execution of the said three several Acts,” 
&c., Augustus Schutz, &c., ‘ I  three of His Majesty’s justices of the peace for the said 
eourity of Berks, a t  a Special Session held by them in the parish of Easthampsteatl 
aforesaid, o~i ,~‘  &c. “did order that the several public roads arid footway thereitt arid 
hereii~after described, be thenceforth s t o ~ p e ~ ~  u p  and extirigu~she(~, that is to say ” 
(theri followed a description of the ways mezitioned in the order of March 23d 1827, 
in the words there used); “Arid whereas the said last-mentioried order a t  a General 
~ u a r t e r  Sessi~iis of the Peace, holder1 a t  ~ e w b u r y ,  iri attd for the said co i~ r~ ty  of Berks, 
OR Tuesday, the, 24th day of April last, was corIfirmed, filed, arid emofled among the 
records of the said sessions : now be i t  further kriowu that the said Thomas Ghapman 
and  chard Crabtree, as such commjssioriers as aforesaid, do hereby [706] declare 
arid award that the said several roads irr the said three several orders, or either of 

Given,” Jic. 
Signed by the three justices. 
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them, ~ a r t ~ c ~ ~ l a r ~ y  ~ e n t ~ o n e d  and descr~bed, shalt be for ever stopped up and extin- 
guished as public roads ; and that the said three sevasai ~as t~men t io~~ed  roads, called 
~a8 tha rn~s tead  Park Road, Easthampstead Park Lane Road, and Je~ in i~~g’s  Bill Lane 
Road, shall be for ever hereafter for the exelusive use arid occupat~o1~ of the person or 
~ersorj8 whose lands adjoin thereto on either side thereof, and that the said several 
f o o t w a ~ s  in the said three several ordernr, or either of them,  particular^^ ment~oned 
and described, shall be for ever stopped up and extinguished.” 

The waste lands, over which highways 2, 3, atid 4, arid highways 5 and 6, passed, 
were allotted to the defe~tdant. 

The defence was, that highways I to 6, arid footway 1, were s t o ~ ~ e d  by the award 
and the operatiori of the local Act; that  h i ~ ~ ~ ~ a y  7 atid footway 2 were stopped by 
tbe order of justices j and that  the stoppi!Ig of these ways had an eRect, in add i~ io i~  to 
that of the Award and Inclosure Act, in e x t ~ t j ~ ~ ~ i s h i i ~ g  h~ghways 5 and 6. 

The jury found that all the roads which had been the subject of proof were ancient 
ways ; and, under the learned Judge’s directio~~, they returIted a verdict of ttot ~ u i ~ t ~ ~  
leave being reserved to the  prosecutor^ by c o ~ ~ s c t i t ~  to move to eriter a verdict of 

Ludlow Serjt., in Easter term, 1834, moved accordi~~gly (njl, He contended, as to 
highway 7 and f o ~ t w a y  2, that  the order of jiist~ees was bad, because the C70?] 
s~irn~onses  to the magistrates to att8~1d the Petty Sessioit were not all delivered in 
proper time ; and because i t  did riot appear, by the order, that it was made upon view, 
as required by stat, 55 0. 3, c. 68. Ho took some other objections to the order, upon 
which the Court gave no opinion (a)s. Be ~ur ther  urged that past of the recital, made 
by the co~mi~sioxiers in their awasd, was u r t s u p ~ o r t e ~ ~  by any further proof. Parke 9. 
observed that the award was prim& Facie evidence of the facts recited in it ; ant1 no 
€urther riotice was ~ l t i ~ a t e l y  taken of this head of ob je~ t~o~1 .  As to h ig~way X 
(Boad’s Latie), and footway I, he objected that, as they ran betweeri old i ~ i e ~ o s ~ r e s ~  
they could notz by the local Act, be stopped w~thout  iaii order of justices ; and fuI,ther, 
as to h i ~ h w a y  I, that, a l t h o ~ ~ ~ h  the ~ommissioiier8 bad professed to set it out as a 
private occupation  ay, they had riot allotted the soil, arid that the new ~ e I i o ~ i n a t ~ o u  
they bad giver] i t  did not, under the c ~ r e t ~ ~ s t a n c e s ,  deprive it of the characte~, i t  
ilneiently had, of a public ~ighway.  And, as to h i ~ h ~ y a ~ a  2, 3, 4, 5, 6, he coiI te~id~d 
that i f  highways 1 and 7 were riot l e~a l ly  stopped~ these, being conti~uations of them, 
remained open likewise. A rule nisi wa8 granted, against which 

Jervis, R. Tf. ~ ~ c h a r d s ,  arid TaXhot, shewed cause in Tritiity term 1835(b). First, 
as to the objections to [708] tbe order of justices. It is contended that the summonses 
to attend the Special Session appear riot to  have been all served in reaso~iable time, 
and, therefore, that the Quarter Sessions o u ~ h t  not to have c o ~ ~ ~ r m e d  the orcter, on 
which poiut 12eil. v. The ~~~~~~ of ~ ~ ~ s ~ ~ r s h ~ ~ e  ( 2  B, & Ald, 228), was cited. But rio 
precise rule is there faid down as to the time a t  which service shall be ~ e e r n e ( ~  reason- 
able ; nor can there he a general law on the subject. Rm v. S ~ ~ ~ ~ a ~ ~  (3 B. & Ald, PI&), 
and Bez v. The ~ z 6 s ~ i c ~ s  ~ ~ ~ i ~ ~ e ~  (5 B. & C. %&I), were also cited : but, i n  the one case, 
the order did not purport to have been made a t  a Special Session a t  all ; in the other, 
riotices had riot been served by the proper officer. Neither case is applica~le. And 
the present objection, if a ~ a i ~ a b ~ e ,  S ~ Q U ~ ~  have been msde the ~ ~ o u f i d  of an appeal : 
the ju8tiees irt ~essio~is are the proper persoris to judge of it. By stat. 55 G. 3, c. 68, 
a. 4, which is i ? ~ c o ~ ‘ p o ~ a t e ~  by re~eretice in sect. 18 of the ~ ~ r e s e [ ~ t  Act, i f  there he no 
appeal, thcl order a~rd proceediri~a are conclusive. On the objectio~~, that  the order 
does not s ~ ~ c i e t ~ t l y  appear to  have been ~ r o ~ ~ n d e ~ ~  on the view of the justioes, a later 
case of Bex v. l’he Jwtices of Wowestwshire (8 B. B C.  254), was cited. But there the 
words of the order were :-‘I We-having upon view found, or i t  having ~ p ~ e a r e d  to 
US;” the jostiaes did not even assert that they had viewed. Here they say, “We- 
having ~ a ~ t j c u l a r ~ y  viewed t h e  public roads and footway ;” “and we, not being 
interested ”-Gsartd being sa t i s~ec~  that the highways,’, in te i i~ed to be the ~ u b l i c  high- 
ways in future, are properly formed, do order, &e. Of the two analogous fortns 

~ U ~ l t ~ .  

(a)1 Before Lord Denmail CJ., ~it t ledaie ,  Parke, and Patteson Js. 
(ajs One of these was, that  several roads were stopped by the same order. 

Res v. ~~~~~~~~, Mich. t. 1836, where it was held that such axt order is bad, 
(6) Before Lord ~ e n m a n  C.J., L~t t leda~e ,  ~ a ~ ~ e a o ~ ,  and ~ i l l i a ~ s  Js. 

w&s ~ r ~ u e d ~  June lst arid 2d. 

See 

The case 
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(xvi. and xviii.), E7093 in  the schedule to skt. 13 G. 3, c. 78, one, No. xvi., uses the 
words, ‘I having upon view found ;” but those particular words are not absolutely 
necessary; and stat. 55 Q. 3, e. 68, gives no form of aii order for sto~)piiig. The 
argument ori the other side seems to assume that the view and the order must take 
place a t  once, and the order be worded accordingly ; but that is not  require(^, 

The main question, however, is, whether the highways I to 6 are extirigtiishe(~ by 
the Inclosure Act arid award. Sow supposiiig that highway 1 (Bond’s Laue) wtw 
no t  legally stopped, for want of a11 order of justices, i t  does not follow that highways 
2, 3, and 4, which communicated with it, atid rati over the waste, and were Iiot set 
out as public roads by the commissioriers, remained open also. This point arose in 
the case of The Marquis of DowrLshiie v. Makepeace, tried a t  the Reading Spring Assizes 
1832, where the present defendant brought trespass against the present prosecutor, 
and he pleaded a right of way 011 the same highways which are called 2 and 3 in this 
cause. Littledale J., in summing up that case to the jury, adverted to the argume~it 
on behalf of the plaintiff, which was that, when the Legislature gave power to the 
commis~ioriers~ geIieral~y, to stop up roads leading over the lands to he allotted, and 
empowere~~ them also to stop up roads leading through old inclosures by an order of 
two justices, the restrictio~i, as to the order of justices, must be corifiI~e(~ in its effect 
to  the roads aotually within the old inclosures; and the learned Judge added, ‘‘1 
must own that appears to me the right coristriictiori of the Act ; for it wotiltl come to 
this, that almost all the roads i n  the lands or commoris to  he inclosed would lead by 
one [710] means or  the other into roads i n  the old inclosures, aiid the result would 
be, that there could scarcely be a road set out iu the whole inclosure except hy the 
cotic~irreiice of two justices; and therefore it appears to  me the true coristruction of 
the Act, that this power for stoppirig up roads i t i  the old inclosures requiring the 
concurrence of two magistrates, is to be confised to roads of the old iuclosures”(a). 
That argument applies hoth to highways 3, 3, xiid 4, and to highways 5 arid 6. They 
are extiriguished by the award arid Inclosure Act, indeperide~t~y of any circumstance 
affecting the conditioti of highway 1 (Botid’s Lane) arid highway 7, with which they 
respectively comniunicate. 

Not only is the stopping of Boxid’s Laiie 
utinecessary for the purpose of stoppirig roads 2, 3,4, hut, on the other hand, a~ lmi t t i [ i~  
that Bond’s Lane, so far as i t  passes thro~igh old inclosures, would not be stopped by 
the mere omission of i t  iri the award, it is in effect stopped, hecause the roads on the 
waate, highways 2 and 4, which were the cotitinuatiorrs of Bond’s Lane, are extiriguished 
as puhlio ways by the award. Boiid’s Laiie, then, becomes a mere cul de sac; and 
such a place cannot be called a highway. In Wood v. Veal (5 B. & Ald. 454), 
Abbott C.J. said, ( I 1  have great difficnlty in conceiviiig that there can he [711] a 
public highway which is not a thoroughfare.” LUY~WL v. Bwtm (5 B. st C. 513), is 
distinguishable. There a clause iri  a local Iiiclosure Act enabled oommissiotiers to 
stop up old roads in the parish, besides the roads which passed over the lairds to be 
inclosed,” provided i t  were not done without the concurrence of two justices; aud 
this was held nob to be confined to  roads lying wholly without such lands ; the Court, 
being of opi€iioti that, where a road passed partly through such lands arid partly 
thraugh others, the consent of two justices was requisite for stopping the latter 
portion ; because otherwise, by stopping this, the whole might, iii effect, he stopped 
witho~it such consent. That, however, does riot shew that, because highway 1 (Bond’s 
Lane) passes through old iriclosures, therefore highways 3 arid 4, which comI~iuIiicate 
with it, could not he stopped without an order of justices, and, being so stopped, 
produce a consequent stoppage of Bondis Lane. The powers given hy the local Act 
i n  that case were only an extensioii of the same powers which are coiiferred hy 
sections 8, 10, and 11, of the general Act, 41 G. 3, sess. 2 ,  e. 109 ; here the authority of 
the commissioners is derived from the local Act, 1 Cpr 2 0. 4, e. 32, s. 18, which re-enacts 

(a)  From the note used by the deferidant’s cnunsel in opposing the present rule 
A rule nisi was ohtained for a new trial i n  The M u ~ ~ ~ i s  of ~ o ~ ~ ~ ~ ~ k i ~ ~  v. ~ ~ k e ~ e a c e  (the 
plaintiff having obtained a verdict); and, upon cause shewn, Hil. t. 1833, the rule 
was discharged ; but i t  does riot appear that the Court decided the above point, 
Parke J. observed, upon the motion, that, according to the arg~imeIIt used, probably 
no road in the district could he stopped, since every highway would lead to some 
road passing through old jnclosures. 

Then, as to highway 1 (Borid’s Lane). 
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the General ~ficlosure Act, but with al~eratiotis. It e ~ p o ~ v e r s  the commissioners 
uot only to  set out arid appoint h ighwa~s  over the larids to be ~ ~ c ~ o s e d  (which is the 
authority given by the general Act), but 60 divert, alter, turtt, or stop tip any of the 
present highways over any part of the parish ; arid it enacts that all highways in, 
through, or over the said parish, or any part thereoF~ which shall riot be set out, OP 
firrally E7121 ordered to be set out arid cottt~riLied as a ~ o ~ e s a i ~ l ,  shall be for ever s t o ~ p e ( ~  
UP and ext i r igu~she~.  This last provisiori is j i i depe i i~~n t  of their direct power to  
stop: arid the powers givan by the clause affect the iticlosed lauds as well as those to 
be aIfotted, except so far as they are coritrouled by the proviscr that no road between 
old incfosures shall be s t o p ~ ~ e ~ j ,  &c., without an order of justices, But here the ~ o a d  
between old inc~os~ires is riot toi~chec~ by the comr~~issior~ers ; only the coiit~tiuatiori 
of i t  over the waste is stopped, by riot heitig preserved, and, in cotise~uerice, Bond’s 
Lane ceases to he a thoroughfare, arid Comes withiii the tlictunl of Abhott C.J. in 
Wood v. Veal (5 B. & Ald. 454). Iri produc~iig that result, the com~issioriers do riot 
overstep the ~ ~ ~ r t i c i ~ l a r  ~ i ~ ~ i t a t i o t i  imposed by the proviso. Besilles, this case catinot 
be assimilated to Logan v. Bwton ( 5  B. co t  C. 513), w i t ~ t ~ ~ l t  c o t i t e ~ ~ ~ i t i ~  that the high- 
ways which form the coritinuatioti of Bond’s Lane over the waste are m e  and the 
same with i t  ; hut this would be like argtiiug ttiat the whole road from Londori to 
the north of England was one with Portlaiid Place. T b e  same o~)serva t~ot i~  will apply 
to  Harbw v. Bawd (9 Price, 5x1, atid ~ ~ ~ a ~ k ~ ~ h  v. ~e~~~~ ( 1  Cro, SC iM. 181, as to L o ~ ~ ~  
V. ~ ~ r € # ~  (5  B. & C. 513). The effect of omitt~tig to set out a f ~ r ~ n e r l ~ ~  existing way, 
under the General Inclosure Act, was considered i t 1  White v. Reeves (3 U. Moore, 23). 
[Pattesoti 3. Borid’s Lane is fotitid to have beeri formerly a public road. The com- 
mjssiorIers have not onijtted it in their award, but have assiime~ to make it a private 
way, or at leaat treat it as such.] When the c~t~t i f iua t jo~i  over the waste was stopped, 
Bond’s Lane became a CUI de sac, and tbere[?l3]-fore was as if i t  had trever been 
public. Utider those circumst_siieeu the comrnissioiiers set ib  out  as an occupation 
road. ~ i i p ~ o s i t i ~  that they had riot power to do so, they have iiot the less stopped 
it, a8 to the public, which they tiad a ~ ~ t h o r i t y  to do. [Pattcsori J. It has been held 
that,  where there tiever was a right of thoroughfare, a jury might find thil t  YIO p u h h  
way existed j bat i t  has never beeri settled that, where there had beert a public right 
of passing th~oiagh, the right of way was a~olishecl hy s top~ jng  one end of the 
passage.] [~a t teso i i  J. That 
would riot make the remainirig passtxge not :publio. Arid here, i f  Bond’s Lane was in 
effect etapped, i t  should have heeu allotted accorditrg to the local Act.] That  provision 
does riot apply where the way is merely stopped by operation of law. [Patteaon J. 
The commissioners have thought this a private road, and treated it as such j and i t  
now turns out to be public. We must deal with it m we can, uttder the ci rcu~st&iices .~ 

Therr, as to footway No. 1. That is extir~gLiished by the award arid local Act, troli 
being set out. It i s  true that no order of justices was ohtaitied for stopping it, and 
that i t  passes through old iticlosures ; but tbe proviso, that no (‘ roads I’ passing through 
old irtclosures shall be s t o ~ ~ ) e ~  without such order, applies only to horse and carriage 
roads. A dist~r~ctioti is made between footpaths arid roads iti the begitiri~?i~ of sect. 18, 
where the commissioners are authorised to “set  out and appoint all arid every srrch 
public cwriage roads arid highways ’I over the Iautls to be allotted, or through the 
inclosed fatiris, and to divert, alter, turn, or stop up “auy of the present public or 
private carriage roads [714] or highways, or footpaths,” provided the roads and high- 
ways to be set out by the said commissioners shall be arid remain thirty feet wide 
at the least.” Tbe same kind of distinction runs through the rest of this sectiotr. 
[Patteaon J. Acts of Parliarneut are so loosely worded that t in  argument from the use 
of one word in  one part of a clause, and another in another, has tiot much weight with 
me. I should take ‘‘ road,” here, t o  mean any thing over which the ptiblic has any 
right to go. Littledale J. The iaut proviso in the sectiori requires au order in  the 
niatirier directed by stat. BB G. 3, e. 68, which does exterid to footpaths.] 

Ludlow Serjt., Sir W. W. Follett, arid Maclean, contrk. First, as to the order of 
justices for stoppirig highway 1, and footway 2.  The lapse of time may perhaps he 
ari ariswer to the objection 011 the irisufficieucy of the summoIi~. [Lord Deriman C.J. 
We are all of opirtioti that the order caririot be qnestiotied at this distance of time, 
unless i t  be defective oti the face of it, or there distinctly appear a want of jurisdic- 
tion (a}.] It i s  true that Rez v. The ~ ~ & z ~ e s  of 

(a)  See Re% v. The ~ ~ s ~ ~ ~ ~ s  of ~ u ~ ~ r ~ ~ g $ s ~ ~ ~ e ~  ante, p. 111. 

It i s  to be assumed that the stoppage is made Iegally. 

Then, as to  the allegatioti of view. __  
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Wmcestewhire (8 B. & C. 254), differs from this case, because there the fact of view 
was oiily stated alternatively. the justices have 110 

jurisdiction to  stop up the highway unless they pursue the power giver) to them by 
the Legislature; ” and that they ought ‘I to shew on the face of the order that they 
have had a view, arid that i t  had appeared to  them on view that the highway was 
urinecessary. They ought either to use the words [715] of the Act of Parliament, or 
other words of equivaleut import.” Here, so far as caii be collected from the order, 
the justices may have viewed the road, but have beer1 satisfied by other evideuce that 
i t  was uunecessary. 

I t  is said that Boiid’s Lane was made a ciil d e  
sac. If by that process i t  was stopped, i t  has been stopped without ail order of 
justices ; triid, as the road lies through old iticlosures, the proceeditig is void. The 
comaiissioiiers could riot do indirectly what they might riot do directly. Arid, i f  
i t  was tiot stopped, the public has still a right to use it. Wood v. Yen1 (5  B. & 
Ald. 454), is no authority ; there the question was, whether the public hail acquired 
a new right by dedicatioii : here the puhlic has cltrarly had the right;  arid the 
questioii is, whether the proceeding adopted had takeri it away. A t  least the public 
might cotititiue to go as far as the point where the stoppage is said to have takeri 
place. If the effect of extinguishing the roads over the waste be to stop Bond’s 
Larie altogether, it follows that those roads could not legnlly he extinguished. This 
was the view takeii of a similar case by the Court of Exchequer, in Thackt.ah v. Seyrnmir 
(1  Cro. c! M. 18), where Lord Lyridhurst observed, that ‘‘ no power was given to the 
commissioriera to atop up the part of the way passirig over the old iriclosure ; yet, if  
they stopped up the part which led over the waste lands, they would thereby, iri 
effect, stop up the way which passed over the old iiiclosures.” [Williams J. I t  is 
difficult then to say what effect could be giveti to the power of stoppiiig roads over t h e  
waste ; for there can scarcely be a road confiiied to the waste, atid not leading some- 
whereelse. [716] Littledalo J. Accordirig to  the argument, a colisetit of justices would 
be r~ecessary for almost every road that is stopped or cliscoiitinued.] The power to 
stop without an order of justices was probably Nealit to apply to  private roads over 
the waste, which often have no commuuicatiori with the roads passing between 
iriclosures ; arid to public tracks, also ruiiiiirig over the waste, arid merely coutiectirig 
the greater highways. But if highways actually leading through old iriclosores may 
be stopped iricideiitally, by extiriguishirig those highways over the waste which are 
contitiuatioris of them, the whole traffic of the district may he irrtercepted, rrotwith- 
statidiiig the privisoes in the Acts of Parliament, by the mere silerice of the commis- 
sioners in their award. This appears to  have bceti the view taken by the Courts of 
Exchequer arid King’s Bench of t he  Cases of Hurber v. Band (9 Price, 58), arid LugaB V. 
Bzwton (5  B. CE C. 513); and the difference relied npori, betweell the Geiieral 
Iiiclosure Act and the local Act here i r i  questioti, is riot sufficient to clistirrguish those 
cases from the present. 

Theu, as to footway No. 1. The words “ highways ” arid “ roads,” i t 1  sect. 18 of 
the local Act, are loosely etnLiloyed ; but it is expressly said, that “all  roads, high- 
ways, ways, and paths,” not set out or continued under this Act, shall be stopped up 
and extinguished ; arid i u  the final proviso, requiring ail order of justices, roads” is 
used as a rionem gerieralissimuni, iiicluding every kind of way before mentiotied. 
There is no reason that the protectiori given by the proviso for the public beriefit 
should not extend to footpaths. The proviso refers to stat. 55 G. 3, c. 68, which 
includes every de [717]-scriptiori of way. Aud Thackmh v. Seymow (1 Cro. & M. 18), 
shews that, undw the General Inclosure Act, if a footway runs partly through old 
inclosures and partly over waste, the mere silence of the commissiotiers iri their award 
will riot extinguish such a way. 

Cur. adv. vult. 
Lord Denman C.J. in this term (January 26th) delivered the judgment of the 

Court. 
This was an indictment against the defendant for obstructing certairi foothpaths 

and highways in the parish of Easthampstead, in the county of Berks, tried before ~ I Y  
brother Park at  the Spriiig Assizes at Eeadirig 1834, when a verdict was fourid for. 
the defeiidatit, with liherty for the prosecutor to move this Court to eiiter a verdict of 
guilty as to all or any of the said roads which, uporr the evidence, should riot appear 
to have been legally stopped. 

But Bayley J. says there that 

Then, as to  the other highways. 
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The roads were tiiiie in number ; that is to say, Nos. 1 arid 2 footways (as laid 
down it) the plans both of the prosecutor attd defeiidant, which agreed), aod 11u~bet.s 
from 1 to ’i ~ ~ j c l u s i v ~ ,  highwa~s, the former (NO. 1) being called iri the  ev~deiice, arid 
iipori the platis, Bond’s Larie, the fatter (No. 7) being called in the report the road 
to the North,” arid, by the plans also appearing to go i u  that directios. Into No. 1 
h ~ ~ h w a y  (Bor~d~s Lam) rari the roads over certain c ~ ~ m o r i s ,  before their jiiclosure 
designated by the Nos. 2, 3, attd 4, i t1  both the plaris respectively ; arid i t i t o  No. 7, or 
‘ I  the road to the North,” rari the Nos. 8 arid 6, also passirig over comrnonti, arid also 
laid down [718] i n  the plans of the prosecutor arid deferidarit. As to the roads 
getrerally, they were fouiict by the jury, or admittcd by the d e f e n ~ ~ i ~ t ’ s  counsel, to 
have beetr public ; that is to say, the two first meritioried to have been public foot ways^ 
arid the sweii last mentioned to have been public highways. The burthen therefore 
of shewirtg that they ceased to be such, or, irr other words, had beeii legally stopped, 
clearly Iay upor1 the c1efendaIit. 

For this purpose, as to No. 2 footway atid No. 7 highway, a certain ortler of 
justices, beariiig date 33d of March 1827, was retied upon ; anti as to the Nos. ,5 a i d  
6, before c~escrihed as leading into No. 7, that they were virtii~~lly stopped by the 
same order. As to the rest, vie. No. I footway, arid No. 1 highway (Bond’s Lane), 
and Nos. 2, 3, atid 4, leadiiig irito it, certain acts of co~miss~otiers, under s ~ a t ~ t e  
3 0. 4, sessiori L821, i~~titiiIed “An Act for Iticlos~tig Larids withiri ttie Ntlrior arid 
Parish of Eastharnpstead, ir i  the County of Berks,” were relied upoti. Indeed i t  was, 
by some of the  counsel for the defettdartt, contended that whaL had been clorie under 
the above cited Act was effectual for stoppirig all the roads ; and that the ortler of 
justices, as to those to which i t  applied, was ex abufidaiiti cautelii or~ly, atid 
s t~pe r~uo~ i s .  

It may therefore be coaveriieat perhaps, first, to consider the last, mer~tioiied ground 
of defeme, applicable to all. By the Act irt  q i ~ e ~ t i o ~ i  (ps. 1% arid IS), cot~ini~ssioriers 
are e m p o w ~ r ~ ~ ~  to make iiew roads, and trfso, “ t o  divert, alter, turii, or stop up arty 
of the present public or private carriage roads, or highways, or footpaths” over the 
said parish of Eastbampstead, tls they shall thitik proper. They are also clireoted to 
~re-~719]-pare artd sign a map, describirig ttie roads, atid to give certain ttotices thereirf 
prescribed ; arid to hold a meeting for the purpose of hearing objectiotis arid com- 
plaitits, io which they are to be assisted by a justice or justices of the peace for the 
ttivisiorr itt which the said psrish of ~ a s t h a ~ ~ p s t e a ( 1  i s  situate : the said co~~rniss io~iers  
atid such justice or justices to have power to confirm or alter the said map. Then 
comes the clause irpoii which reliarice or1 behalf of the  defeiidaiit is placed : ( I  And all 
roads, highways, ways,attd paths ir i ,  through, arid over the said parish of Easthampstead, 
or 31iy part thereof, which shall not be set out, or firtally ordered a d  directed to  he 
set out and coIitiI~ued as aforesaid, shall be for ever stopped up arid extiri~Liished~ 
arid shall be deemed aud taken as part of the Iar& atid grouiids to be divicted arid 
a~iotted by virtue of this Act.” It has there€ore been argued that, as rione of these 
roads have beeii set out  atid coritjriued, they are at once ex t i~ i~u i she (~ ,  We think, 
bowever, it is utiuecessary to do more than to refer to the proviso coritatined i n  the 
very clause which confers the above rneiit~oi~ed powers upou the C~~Imissioriers, far 
the purpose of shewirtg that the arg~~rnerit has no ~vejght :-“Provided also, tha t  ato 
i-oacls passing through aiiy of tbe old irtclosures within the said parish, shall be stopped 
up, cliverted, turned, or in any other way altered, without an ortfer for that purpose 
u r i~e r  the bands arid seals of two  of His ~ a j e s t y ’ s  justices of the peace for the said 
coiirity of Berks ; ” which is to be sribject to appeal ir i  the mariner iiirectetl. We con- 
sider this to be decisive; arid that, consequently, as to No. 1 footway, and No. 1 
highway (Boiid’s Larie), which are uricovered by atip such order, they still exist in 
poiut of law, as a foot arid highway [720) reapcctively, passing as they do ~ i r i~~oub tec~~y ,  
accordirig to both the plans, through oXd inclosures. It is scarcely necessary to  add, 
that the force of this proviso seems to have been felt, or else why was air orcler of 
justices procured for Nos. 2 aiid 7 (foot and h ig~ i \~ay)  ~espectively ? 

W e  are xiext to consider the e@ect of No. 1 h i ~ h w ~ y  { ~ u c ~ ’ s  Lane) exis t i I i~ ati11, 
so far as Nos. 2, 3, arid 4 highways, leading irito it, are coricerrred. W e  call them 
highways, becuse, as has already beeri observed, they were found or a ~ r n i t t e [ ~  to he 
50, subject, of course, to the effeet of the ~roceedi r l~s  which we have already rioticed. 
Their leadirrg over cornmom is clearly a circiimstaIje~ wholly ~~ ima te r i a l  as to their 
character of public highway or rrot ; arid assuredly they may, arid indeed rnuat, be 
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such, if, in the direction ~ e a d i t ~ g  from Bond’s Lane, they terminate (as in Boiid’s Lane 
they do) in an ancient and public highway ; the consequence therefore seems to be, 
arid we think is, that, Bond’s Lane still remainirig iri law a highway, those above 
~ i e n t ~ o ~ i e d  (2, 3, and 4,) remain so likewise. It seemed at firat as if atlother course 
(laid down upon the prosecutor’s plan) had beeri intended to be substitutctl for, arrd 
to supersede, the laat ~eI i t ioi ied roads, Nos, 2, 3, arid 4. It is obvious, how eve^, that 
this catitrot be, for there is tio public co~imunicatior1 betweeri that course which we 
are tioticin~ arid B ~ ~ i d ’ s  Lane, that Co~m~i I~~ca t io r i  (such as it is} being expressly laid 
down as a private road. 

We are, lastly, to examine the effect of the order of justices, above adverted 
to, by which (iri~ependetIt of the supposed stoppage by their riot being coriti~~ued 
as roads by the c o ~ m i s s i a t i e r ~ ~  No. 2  footway^ arid 17211 No. 7 h i ~ h w a y ~  are sup- 
posed to  have been legally stopped, or, i t i  other words, we are to examizie the 
validity of the order of justices. Now, i n  
ascertaii~irig how far this order caii be sustai~ied, or iiot, i t  is to be pretnise(~ that i t  
must be made “upori view’’ of the justices, 80 says the statute; atid ~ccord i i I~ ly  
we consider that ati eriquiry is riot opeti to us, w h e t ~ ~ e r  ariy other mode of proof be 
s u ~ c ~ e ~ 3 t  to inform atici satisfy them. Actual j~ispectiori i s  to be the fouri~atior~ of 
their jurisdiction : and perhaps a knowledge of the state of the country (necessary 
a i d  commodious passage and comtnu~iicati~n, &e,) may be better so acquired, thait 
otherwise :-so i t  is written, however, Now, upori this subject of the j u r i s ~ i c t i o ~  of 
justices of the peaoe, we are not aware that there is atig materia1 ~ ~ ~ s t i t t c t i o ~ i  of this 
Court between the mode of construction of ari order of justices, atid a oorrvictiotr by 
them, whatever favourable intetidmeiit may be made it1 support of the former, when 
oIice the e ~ s e ~ i t i a ~  point of jurisdictioii i s  establiehed. See the case of E a  v. LlulcaSt 
(6 T. Bep. 583), upon this point. This point, therefore, beirig (as we conceive i t  is) 
perfeotly clear, the question is, whether the original allegatiott of a particular view 
does Itecessar~ly, or by fair co~~~trLictioi;, extend over the whole order up to the 
passage which directs the stoppage : or, rather, does not the s t a~mex i t  of ’(being 
satisfied,” &e. starrd wholly irrdepeIitlerit of the origiriak aliegatiorl of view ~ ~ a t ~ v e ~  
migbt have beerr the i~ifererice, if the recital had been c o ~ i t ~ I i ~ e d  i t t  art u ~ ~ b r o k e i ~  chair1 
from the b e ~ ~ ~ ~ ~ ~ ~ n ~  to the erd, the ease is otherwise here. The clause co~~ta i r i i~ tg  
11221 the origiaal and material allegation of a “view ’’ is separated in a very inRrked 
~ a I i i I e r  from that whereiri the sat~sfactio~i of the justices, atid the  ~ r o u r i ~ ~ s  of it, are 
corrtaitied. It would be 8 very violetit arid forced co~istructiot1, as we thirtk, to refer 
the groutids of the procedure by the justices to the view, iri the earlier part of the 
order, rather tbati to some other meatis, by which their judgment was influerlced, atid 
themselves ‘‘ satisfied,” as declared i n  the subsequetit part of that order. We thiiik 
that it does not, by any fair or reasoriable inference (and such only ought we to apply) 
follow, that the motive, o p e r ~ t ~ r ~ g  upon the justices, was the view orily, They might, 
co~ie~stently with a fair atid reasoriable co~~s t ruc t i~ r i  of the order, have beeti irifluericed 
by other proof. If so, the justices never obtaine(~ ji~risdiction oyer the ~ubject, atid 
their order canriot be sup~orted (a). And that is our opinion ; atid, therefore, No. 2 
footway, arid No. 7 highway, stand in the same position as the other roads, respecting 
whioh we have a ~ r ~ d y  proiIouri~ed our o p ~ n ~ o t ~ .  We have oiily to add that, the effect 
of the order of j~istices beirtg removed, Nos. 5 arid 6 ( ~ r a r i ~ h e ~ ,  if they may be SQ 

called, of No. 7, because leading irito it) are in the same situation, with respect to 
No, 7, that 2, 3, arid 4, are with respect to No. 1 h i ~ h ~ ~ y ,  Bond’s Lane. It is not 
necessary, therefor6, to repeat the reasoris which itrduce us to arrive (as to them) at 
the same conclus~or1. 

The result therefore is, that a verdict must be eittered for the Crown, as to all the 
roads above particulatly specified. 

Verdict to  be entered for the Crown. 

That  order i s  (his Lordsh~p here read it), 

E7231 THE KING uga~9~s~ TEE I ~ ~ ~ ~ i ~ ~ N T S  OB’ EDGE LANE. Mollday, ~ e b r ~ a r y  Is$, 
1836. Where trustees are authorised to make a tLirri~ike road from A. to C., 
the etitire road m i s t  be completed before the public can be compelled to repair 
aiiy part, A l t h a u ~ ~  the road from A. to B. (an i~~termediate point) has beer) 

(a) See Itax v. 2% ~ ~ 4 s ~ ~ ~ ~ ~  of ~~~~~~~~~~s~~~~~~ aate, p. 11 1. 
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